
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ORANGE
__________________________________________________________________________x

In the Matter of the Application of

Index No.: EF005663-2023

DAVID C. MCFADDEN

Petitioner,

NOTICE OF APPEAL
-against-

THE ORANGE COUNTY BOARD OF ELECTIONS, THE

NEW YORK STATE BOARD OF ELECTIONS,
THE VILLAGE OF TUXEDO PARK, MARK D. CITRIN as

Candidate for Mayor, JOSHUA S. SCHERER as Candidate for

Village Trustee, PAUL A. BROOK as candidate for Village Trustee,
ELIZBAETH DOHERTY, Village Clerk, JEAN HAUG as a member

of the Board of Canvassers, KURT HAUG, as a member of the

Board of Canvassers, and CHRISTOPHER MOOG, as a member

of the Board of Canvassers,

Respondents.
______________________________________________________ _----------_________x

PLEASE TAKE NOTICE that Petitioner, David C. McFadden, hereby appeals to the Supreme

Court of the State of New York Appellate Division, Second Judicial Department from each and

every part of the Decision and Order of the Honorable Maria S. Vazquez-Doles, Justice of the

Supreme Court, County of Orange, dated September 15, 2023 and entered in the office of the Clerk

of said Court on September 18, 2023. A true and correct copy of the decision and order with Notice

of Entry is annexed as Exhibit 1.

Dated: Bronx, New York

September 18, 2023 Respectfully Submitted,

sl su«teyR. sc4tes

Stanley K. Schlein, Esq.

Attorney for Respondent-Candidate

481 King Avenue

Bronx, New York 10464

(917) 359-3186

To: All parties via NYSCEF
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ORANGE
__________________________________________________________________________Ç

In the Matter of the Application of

Index No.: EF005663-2023

DAVID C. MCFADDEN
NOTICE OF ENTRY

Petitioner,

-against-

THE ORANGE COUNTY BOARD OF ELECTIONS, THE

NEW YORK STATE BOARD OF ELECTIONS,
THE VILLAGE OF TUXEDO PARK, MARK D. CITRIN as

Candidate for Mayor, JOSHUA S. SCHERER as Candidate for

Village Trustee, PAUL A. BROOK as candidate for Village Trustee,
ELIZBAETH DOHERTY, Village Clerk, JEAN HAUG as a member

of the Board of Canvassers, KURT HAUG, as a member of the

Board of Canvassers, and CHRISTOPHER MOOG, as a member

of the Board of Canvassers,

Respondents.

__________________________________________________________________________Ç

PLEASE TAKE NOTICE that the within is a true copy of a DECISION & ORDER entered in

the Office of the Clerk of the within named Court on September 18, 2023.

Dated: September 18, 2023

4 su«ter R se4tes

By: Stanley K. Schlein, Esq.

Attorneys for Petitioner

481 King Avenue

Bronx, New York 10464

917-359-3186

To: All parties via NYSCEF
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At a term offhe lÄS Part.of the Suprence C6tart of the State of New-York,
hdd in and for the 
ounty of Orange ar285 MafI Street,

Goshen, New York 10324.on the 15th day.of September2023

SUPREME COURT OF THE5TATE ŒF NEW YQRK homniencethe statutoryumeror

COUNTY .OF ORANGE SPPeªB ad-of right (CPLkS$13 a]),.
yotrareadvisedto serve.acopy ofthe
order,-svithnot.ice-nf entry, on a<]
perfies.

In the Matter of ApplicaÏion of

DAVID C. MCFADDEN

Petitioner,
DECISION &.ORDER

-AGAINST- .IndexNo, EF005663-2023

Motion date:9/t8/23

Motion Seq. #1-5

THE ORANGE COUNTY BOARD OF ELECTIÇNS,
THE NEW YORK STATE BOARD OF ELECTIONS
THE VILLAGE OF TUXEDO PARK, MARK D;

CITRIN as candidate for Idayor, 4OSHUA S. SCHERER
as candidate for Village Trustee, EAUL A. BROOK,
as candidate for Village.Trustee; ELIZABETH DOHERTY
Village Clerk, JEANEA.UG, as amemberof theBoard

Of Canvassers, KURT HAUD; as a member of the Boar.d

Of Canvassers CHRISTOPHER.MOOG; at a member

of theBoard Of Canvassers,

Respondents.

VAZQUEZ-DOLES,.J S.C.

The following.pap.ers were.read.on the pending applicatiorts for relief in this spet:ial

proceeding

Ordefto Show Cause #1/Petition/Ex.A-0 ....................................,.........,..1-5

Answer of Village witil Counterclaims...............................=.. ...... ...............6

Answer of Brooke and Scherer........................................,........................:7

Ariswer of Citrin.,................3................................................... n.........8

Answer of Orange County BOE/AmendédAnswer.............,,......................,,....!9-10
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Notice of Motion #2/Affirmation with Ex. A-E/Memo ofLaw....................11-13

Aff îrmation (McEndden) Opposition/Ex. A.........................,.....,........... J4-15

Reply Affirmation/Ex. A-B...... ............................................ .ma.....16-18

Notice of Motion s3/Affirmation/Ex. A-B/WithdUawal letter........w.......19-23

Older to Shot Cause #4/Affirmation/Ex. A-G .......................................24-31

Village Opposition to #4 within Answer (noted above as document 6)
Brooke and Scherer Oppositiori#4 (noted above as document 7)
Affirniation (McFadden) in Opposition #4.......2.. .. ......,............, g ...;.......32

Reply Affirmations(four)/Ex A, A............................................... 33-38

Nótice of Motion,#5/Affirmatioil ;... ............... ..................................39-40

Affirmation (McFadden) Opposition...-.....................................,.......AI

Affirmation (proposed Intervenor) Opposition/Ex. a-ca........2...............42-45

SUMMARY OF THE DECISION AND ORDER

In this election layspecial proceeding, Petitioner was the incumbent candidate for

elective office as Mayor of the Respondent Village of Tuxedo Park (hereafter "the Village").

The Petition #1 seeks an.order requiring a review'of certain absentee ballots that were submitted

for the mayoral election but that were not cast, or counted, as part ofthe canvass and reï:anvass

of total votes. Respondent Citrin was a candidate for Mayor who wa declared the winner over

Petitioner by the canvass of the.Village and the recanvass by the Orangetoimty Board of

Elections ("hereafter "the BOE"). Citrin's Mo.tion to Dismiss #.2, on the.basis that the Petition.is

not timely,.is GRANJED because the special proceeding.papers were not served on Respondents

on or before the last day to institute this action. Therefore,.the Petition #1 is DISMISSED.

Motion #3 was WITHDEAWN by the mayant because he was not a.party to this case, Motion

#4 for proposed intervenor to intervene and Motion #5 of the Village to file cross-claims are

DENIED as moot,

FACTS UNDERLYING THE SPECIAL PROCEEDING

The partiest submissions on applications #h5 generally find agreement on-the facts

Page 2 of 13
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relevant to this special.proceeding. The Village held an election for various offices, including

mayor, in June 2023. Election day was June 20, 2023. Prior to election day, Respondent the

Village Clerk, Elizabeth Doherty (hereafter "the Clerk") distributed.absentee ballots to.certain

persons. After the polikclosed on June 2D, the Village�egan the canvass, i..e. the review and

. counting of the ballots.

The canvass.included the review and determination of whether to count each of the

absentee ballots. Certain absentee ballots were iïot counted for various reasons. The Clerk:

fnaintains.custody at this time of all such absentee.ballots and relat�d envelopes that were not

daunted,.pursuant to an Order issued�y this Court in a related níatter. See Orderdated June 20,.

2023, Guazzoni v. Fillage of Tuxedo Park, et al.;EF004013r2023 (Supr. Ct. Orange County)

(hereafter
"Guazzoni1"

), modified in other respects,. Village of taxedo Park v, Guazzoni, et al,

2023-D6463 (2d Dept 2023) Slip Opinions datedAugs 9 and sept. 11., 2023)

The result of the canvass as it concerns the ofDce of mayor was.that Respondent Citrin

received 201 votes and Petitioner M@adden received 195 votes (EL A to Citrin Affirmation in

Support of Motion #2).. A recanvasi …as conducted by the BCE and.the bal<ot count was

unchanged (Ex. B to:Citrin Affirmation in Support of Motion #21 The BOE released its results.

on August 15, 2023. Id. The Clerk administered the oath of office to Respondent Citrin that day

(Ex. G to Sarcone Aff in support of MotionJi4 at p.7) Citrirfatteinpted to file the oáth the

following day, August 16, but the Clerk did not accept the filing on the.advice of counsel for the

Village (Ex. C to Citrin Affirmanon in Support of Motion #.2).

A third lawsuit related to the June 2023 election in.the Village was fided by Oua|zoni as Index

No,EFOD4211-2023 ("Ouazzoni II").

Ifage 3:of 15
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PROCEDURAL HISTORY

This special proceeding is related to another special proceeding, Guatzptii 1, supra: In

Ghazzoni I, the Petition seeks to exclude-from the.canvass certain absentee ballots. Petitioner

McFadden herein is a respondent in Guazzoni [

Petitioner McFadden herein appeated before this Court on August 16, 2021for a status

conference in Guazzoni I, whëre he has since inception appeared pro se. (Transcript of Àug: 16,

2023 at Exhibit G to..Motion #4)..During an on the record discussion, the parties and the Court

addressed.the timing in which McFadden would need to institute aproceeding in this Court eo

challenge thedecision of the EOE not to count certain absentee ballots, namely within three days

of the recanvass results beingyublished by.the BOE. Id. The discussion revolved around

Election Law 15-1260y for a challenge.to a détennination after a recanvass by the BOE of a

villagé election.

Nearing the end of the discussion, McFadden acknowledged - hy sayin# "We do" - in

response to the Court noting that McFadden had onlyCthree�ays to contest the BOE recanvass.

Id. at pp. 21-22. The Court noted that pursuant to the IAS system in the Supreme Court, any

challenge by McFadden would be assigned to the same Justices Idcat p. È

Petitioner filed the instant.Petition with a proposed order to show cause on August.18;

2023 as a plenary
action.2 The proposed show cause order did not propose a date for service of

the Petition and left.the date blanic The Petition itself does notpropose a date forservice of the

initiating papera.

WhenMcFaddenfiledtheinstañt plenary action, he did not indicate in the RJ1 that a related

proceeding existed. See RJI dated Aug 18 2023 at p.2. Due to McFadden's.error, the case was

tandoml^ assigned to a different justice. Once tim existence of the prior related action (Guazzoni I)
became known to the assigned justice, an order of transfer was entered. See-Order dated.Aug. 28, 2021.

Page 1 of 13
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The Court per Justice Squirrell signed the show cause:order, with.revisions, on August

21, 2023, which was uploaded to NYSCEF on August 22.- The.Order required service by August

23, 2023 throúgh tarious options. Id. Petitioner served the papers on all respondents on August

22, 2023 by FedEx..

Thereafter, R�spondent Citria filed Motion to Dismiss #2 on the basis that the. instant

special proc.eeding was not timely instituted as required by the NY Election Law and case

precedeñL Only Petitioner oppose the Citrin motion. Respondent Citrin filed a reply3

MOTION TO DISMKSS.

In a spec.ial proceeding, the Court shall make a.summary deterinination based upon the

pleadings and other papers where no triable issue of fact exists. CPER 409(b). Here, the def'ense.

that Respondent-Citrin presents to the entire special proceeding is a matter of law for which no

facts relevant to the determination are in dispute, For that reason, the Court first considers

Citrin's Motion #2 before äddressing other ancillary issues raised In motions by other parties and

one.non-party,

Special,proceedings generally are.commenced by the filing of a petition. CPLR 402.. A

notice of petition.or proposed show cause order must also be filed to set the matter for a hearing,

CPLR 403, The NY Electio.n Law provides further requirements on the timing for the 'filing of a

specia) proceeding apart frorn any CPLR requirements.

Thefrioriïy of Article 15 for Village Elections.

Election.Law - chapter 17 encompasses various requirements for the.conduct of elections

and the.pincess for contesting election procedures and results, Article 15 addresses Village

Elections,in particular. Article 16 addresses judicial.proceedings as they -relate to election issues.

Importantly, Article 15-100 provides that provisions of Chapter 17 "not inconsistent with

Pagp 5 of 13
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Article
15"

also apply to Village Elections. For example, since Articl6 15 contains no guidance

on the.method of objecting to the casting of absenteeballots, the provisions.of Article 9 do not

conflict with Article 15 and Article 9 as it concerns objections therefore applies to village

elections. However, where any othetarticle is not consistent with Article 15,.then Article45 is

controlfings E g., Lynch v.. Huested, 118 AD2d 674 (2d Dept 1986).

Timing for the Institution of Judicial Proceedings: Article 15 vs. Article 16

Article 15 of the Election Law at Section 15-126 addresses the process forthe canvass of

ballots.in a village election. After the village countsithe votes pursuant to Section 1, the clerk of

the village posts the fesults iii a certificate in her office. Here, the Clerk posted the

aforenientioned tesults, dated Augùst 104023, that Respondent Citrin had the most votes for

mayor of the Village and was therefore elected. See Ex. A fo Citrin.Affirmation in Support..of

Motion #2.

Within two days of that posting,:a candidate:may.seek a recanvass of the vote.s. Eledtion

Law 15-126(3). That recanvass is conducted by the board.of elections f3r the county in which

the village is located. Id- Here, Petitioner McFadden made the recluest fora recanvass and the

BOE performed that recanvass. A�cording to Petitioner's Opposit.ion to the iiistant Motion#2 at

Par. 3; the BOE certified and issued the restutrof the.recanvass on August 15, 2023.- See

Recanvass Results at EX. B to Citrin Affirmation in Suppoft of Motion #2. The result was the

aforementioned identical vote-count.

Article 15 at Section 126(3) provides that "Judicial review as provided by this chapter

must be commenced no later than three days after the completion of the
recanvass?'

Based upon

that wording, counse! for the Village advised the Clerk not to proceed yvith the filing of the oath

of office of Respondent Citrin because three days had not yet passed since completion of the

Page 6 of .13
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recanvass. "If nojudicial proceedings have.been
instituted"

in the three days, 1.5-126 provides

for the clerk to:notify.the.person elected, Respondent Citrin herein.

Section 15-126(3) is clear as t¬ the three days within which a candidnte can challenge the

results of the recanvass. Petitionertonfirms that the recanvass results weit posted on August 15.

Posting an August 15 was the
"completion"

of the recanvass, as discussed infr a. Therefore a

challenge to same.wolfid have needed.to be
"instituted''

by Petitioner no later than.August I8.

Petitioner asserts in Opposition to Motion#2 that a provision of Atticle 16 alsò addresses-

the timing for his challenge of the rëcanvass Election Law I6-106 concerns judiciäl

proceedings that relate to the casting of bSlots, including a post-electiori refusal to "cast", or

count, absentee ballots. Election Law 16-106(1). Section 6 of Election-;aw 16-106 requires that

a proceeding "under subdivisions one and.three"ws it concems a village electionmust be.

instituted within ten days "after such election, statement, determination or action". Here, the

challenged.determination is the recanvass results that did not count.certain ab.sentee ballots, on

August 15. If 16-106 were eontrolling, Petitioner woú1d have until August 25 to
"institute"

judicial proceedings. .

The Court is aware o,f only one reported decision that addresses the apparent conflict

between Jhese very statutes, Garufl v .Bennett, 150 Misc2d 79.9 (Putnam County 1991). In

Garuff, the..court reviewed the legislative history that led to the revisions of·16-106 to applý also

in village elections. The court in Garufi noted that.in.the same legislative session, Electiön Law

9-204 was amended to provide that.the county board of elections serves as the canvasser in a

village.election that the county board conducts As a result, the court in Caruff held that the

only way to. harmonize these two statutes is by concluding that.the ten tIay limitation of.16-106.

applies only in instarices where the original víl.lage election - nota.recanvass.- is conducted by

Page 7 of 13
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thesounty board ofelections.

This Court reaches the.satne result as the Garuji decision. Furtlier supportfor the

rationale of Gdruff is found within Section 15-100. Thelegislature decided that in instances

where ä village directs the board ef elections of the county to conduct its election pursuant.to

15-104(c), then Article'15 does not control over other articlës within Chapter 17 of the Election

Law. Election.I aw 15-100. In this.instatice, the-Village did notissùe such a direction and

conducted its oI election. Thus, the.exeeption in115-100 that would open the door to applying

the time limit o 16-104 is not applicable.

Apart fróm this legislative history; even if 16-106 does pertaín to an election that a

village itself conducts, the applicatio11 of Election ;aw 15-100 (as required by the Second

Department in Lynch, supra), mandatesdhat the three day time limitation within Article 15

controls over 16-106. For these reasons, the Court holds that the three days limitation imposed

by 15-126 is controlling here with regard to the time in which Petitioner McFadden was required

to institute the instant special proceeding. Thé last day to do so was nugust 1.8, |023.

In his atteinpt to apply the ten day period of Section 16-106, Petitioner's Offposition

cöirectly notes that Article 9 of the Electiorf Law provides the mechanism for objecting.to

absetitee ballotsp But Petitioner provides no case, or otherlav/3.or even a rationale, for why a

process for objebting to absentee ballots defined in part by Article9,:an Election Law provision

outside Article 15, thereby renders 15-126 inapplicable.. Moreover,.that argunïent is undercst by

the very wording.of 151126, whicliprovides explicit and highly detailed instructions for the

process of a village c.andidate challenging the resillts of an election, through a recanvass and then

a judicial proceeding.

Petitioner'sreferelice to Hughes v. Delaware County Board ofElections is unavailing.

Page 8 of 13
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217 AD3d 1250 (3d Dept 2023). Rughes held only that applying Article 9 as to the.obj.ection

process forabsentee ballots was permissible. because nothing in Article 15 conflicts with. Articlè

9.Hughernever addressed the time to file a judicial challenge. The application of Article 9 with

regard to the objection process on absentee ballots provides no support for Petitibner herein

because 1) Article 9 has no time limitations on when a dandidate must institute a judicial

proceeding in egard to an absenteç ballot challenge and 2) even if Article 9 did include such a

time limit, Article 152100 would require the appli�ation of the three day lirnit ùí Article 15

126(3).

Tinting for the Institution of Judicial Proceedings: "Completiof1" of RecanvAss

As noted supra, the trigger.in Section 15-126 to seek judicial.intervention.is three days.

after the BQE completes"
the recanvass. The conclusion ofthe.BOE role occurred here once

the BOE.reviewed lihe ballots, created a tally, and posted the recanvass results on August.15.

Onceit posted the recanvass results, there was no:further action that tha.BOE could take.

pursuant to the Election Law. Its work was "complete".

Nonetheless, Petitioner asserts in his Opposition that the recanvess was never toinpleted

because the.BOE did not.take all the actions (curing of ballots, etc.) that Petitioner asserts the

BOE should have undeñaken. First neither case he relies upon provides suppóñ. Both Garufi,

suprg, and1nReDavis, 1.03 Ivlisc2d 786 (Orange Cnty 1980) held only tharin the absence of a

communication of the recanvass results by the BOE to the candidates, the time to institute

judicial proceedings did not begin to run, because the candidates did not haye notice that they

lost the election. Second, the.judicial proceeding permitted by 15-126(3) is:the precise remedy

that the Legislature enacted for this circumstange, where a candidate disputes theprocess.:and/or

results of the BOE recanvass.

Page 9 of. 13
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The:"Institution" of Judicial Proceedings Re®uires Tiinely Delivery to Respondents

The Election Law requirement for
"instituting"

an action to challenge a determination.or

result has been repeatedly desned.as including service of the special proceeding papers on all

respondents no later than the last day allowed by the Election Lawf here August 18. Ängletti v.

Morreal¢, 25.NY3d 794.(201.5); Thompson v. NY State Boàrd of Elections 40 NY2d 814 (1976);.

King v. Cohen, 2.93 NT 435 (1944); Yellico y, Ringer, 185.AD2d 965 (2dpept 1992);RooWev

MilMm, 109 AD2d 810 (2d Dept 1985). Petitioner concedes.this jiointin his opposition at Par. 9.

Thus, the last day fof-Petitioiler to both file an f serve was August 18, 2023.

Petitioner filed at 3:18 p.ni, on August 18, 2023. Tetitiuner did itot request an accelersted

reviewof the:.proposed show cause order, such as by appeariIg in person before the assigned

justice for an immediate signature on the prder. Nor did Petitioner request in ihe proposed order

a service date of August 18. Petitioner knew, as stated in.his Opposition to the instant motion,

that service was also required by tlie last day. Petitioner knew front the August 16, 2023 court.

appearahee in Guazzoni Ithat the Cotirt was at a minimum considering, if not.inelined to hold,

that the three day limitation of 15-126 is controlling, Since service was.required by August 18

and did not occur until .August 233., the instant.proceeding was no.t:institutep in a!imely manner.

While Petitioner filed hit papers in a timely manner on the last pussible day, and the

assigned justice ljad:not acted on the proposed show.cause order before the expiration of the

three days limit, that lack of action by the court does not serve to toll thejim.itatiotiiniposed by

the Election Law. In circumstances more compelling than the facts presented herein, the

3 Petitioner sent his papers by FedEx on August 22 but service in the context ofthe Election Law

occurs only upon actual receipt bý the respontients. E.g Tlwmpson v. NY State.BOE, 40 NY2d 814

(1976). SincePetitioner was required to complete delivery by1August 18, that difference of one day
between August 22 and 2.3 has no effect on:the outcome of the instant motion.
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Appellate Division has affirmed the dismissal Of proceedings for failure to timely serve where a

petitioner filedon time. In $tern v. Putnam County Board of Elections 2023 Westlaw 5921574

2023. NY Slip Opinion 04497 (2d Dept - Sept 12, 2023), a show cause order and jaefition was

filed on June 12, the day prior to the last darfor filing and service. The three justices of thq

court wh'ere appellant.filed all.recused themselves.on June 12 and I.3,. A transfer order to another

county was issued on June 14. A show cause order was then signed by a justice and.served by

the candidate an June -14. The Appellate Division affumed a dismissal of the petition on the basis

that respondent½ hád not been sprved by June 13., i.e, a day priór to thetransfer and the.signing.of

the show cause order.

Similarly, in.McCrory v, Westchester County Board of Elections, 216 AD34 857 (2d.

Dept 2023), petitioneris fast ilay to institute a proceeding was April 24. She filed a show cause

order and petition in Supreine Court three days earlier, on.April 21.. The court denied the show

cause order on.April 24. Petitioner immediately appealed and the Appellate Division reversed

the friâl judge in an order'dated April 25, requiring a hearing on AprÈI 27 and service of the

Appellate Court's reversal order on April 25. After petitionercompleted service as req1iii-ed by

the Appellate Court order, the trial court dismissed the petition on the basis that service on

respondents did.not occur by April 24. Thé Appellate Division affirmed the dismissal. See also

Kurth v. Orartge Cøunty.BOE, 65 AD3d 6.42 (2d Depf2009), leave to appeal denied .13 NY3.d

701 (2009) (although petitioner filed show cause order by last day required by Election Law and

complied with the court's order as to service four days later, dismissal affirmed.for failure to

serve.by last day); hiarino v. Orange County Board of Elections, 307 AD2d 1011 (2d Dept 2003)

(whereElection Law required instituting the.proceeding by July.30 and show cause order

required service by July 31, dismissal f or failure to.serve by July 3ù affirmed).
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For these reasons, service on respondents after August.1.8 renders the.institution ofthis

speciäLproceeding untimely pei Election Law 15-126( ). A court is not empowere� to extend

that time. The motion to dismiss is GRANTED and flie Petition is DISMISSED

In light of the dismissal df the Petition, the Court does not reach any substantive aspects

of the Petition with.regard to whether any absentee ballots thatwere not counted should have

been
"cured"

and/or counted. The stay set fortirin the order to show cause dated Augusf21,

2023, which.tempot·arily restrained Respondents from certifying the results of the election, is

herebrVACATED. The Clerk of the Village is therefore authorized to proceed tó notify

candidáfe Citrin accordingly, administer the oath of office (if necessary a!ain) and to file the

certification of the oath of office.

The.other epplications for relief are academicin light of the CourPs ruling dismissing the

Petition. Motion #3 was WITHDRAWN by the movant, not a party to.this case, in a letter

uploaded to NYSCEF on August 29, 2Ó23. Motion #4 for intervention·is DENIED as moot.

Motion #5 to assert a cross-claim is DENIED as moot.

Upon..th6 foregoing, it is hereby

ŒRDERED that the motion to dismiss ofRespondent Citrin is GRANTED as to all

claims in the Petition against all Respondents,·and it-is further

ORDERED that the Petitiári is DISMISSED, and it is further

ORDERED that,the inotion of proj10sed intervenor Claudio Guazzoni is DENIED as

inoat, and-it is further

ORDERED that proposed intervenoF.s niotion to dismiss is WITHDRAWN, and it.is-

further

ORDERED that the Village's motion to s.erve a cross-claim is DENIED as moot.
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This Decision constitutes the Order of this Court

Dated: September 15, 2023

Goshen New York

ENTER:

ONCMARIA S. VAZ -DOLES, I.S.C.
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5upreme (Eourt of t1e 9tate of Netu §arlt

Appellate Biniøion: Second lubtrial Bepartment
Informational Statement (Pursuant to 22 NYCRR 1250.3 [a]) - Civil

- . - - . - . For Court of OriginalInstance
. ,-

David C. McFadden

Date Notice of Appeal Filed
- against -

1%TJ.°l"J.°?!"L"|rt.||!i".!0., For Appellate Division
-...m-mannoon--.--...w-

Civil Action O CPLR article 78 Proceeding E Appeal O Transferred Proceeding

CPLR article 75 Arbitration O Special Proceeding Other O Original Proceedings O CPI.R Article 78

O Habeas Corpus Proceeding O CPLR Article 78 O Executive Law § 298

O Eminent Domain O CPLR 5704 Review

Labor Law 220 or 220-b

O Public Officers Law § 36

Real Property Tax Law § 1278

O Administrative Review O Business Relationships O Commercial O Contracts

O Declaratory Judginent O Domestic Relations E Election Law O Estate Matters

O Family Court O Mortgage Foreclosure O Miscellaneous O Prisoner Discipline & Parole

O Real Property O Statutory O Taxation O Torts

(other than foreclosure)
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Appeal

Paper Appealed From (Check one only): If an appeal has been taken from more than one order or

judgrnent by the filing of this notice of appeal, please

indicate the below information for each such order or

judgment appealed from on a separate sheet of paper.

¡ Amended Decree O Determination liii Order O Resettled Order

O Amended Judgement O Finding ¡ Order & Judgment O Ruling
O Amended Order O Interlocutory Decree O Partial Decree O Other (specify):

M Decision O Interlocutory Judgment ¡ Resettled Decree

O Decree O Judgment O Resettled Judgment

Court: Supreme Court County: Orance

Dated: 09/15/2023 Entered:09/18/2023

Judge (name in full): Maria S. Vazquez-Doles, J.S.C. Index No.: EF005663-2023

Stage: O Interlocutory O Final O Post-Final Trial: O Yes O No If Yes: O Jury O Non-Jury
Prior Unperfected Appeal and Related Case Information

Are any appeals arising in the same action or proceeding currently pending in the court? O Yes 5 No

If Yes, please set forth the Appellate Division Case Number assigned to each such appeal.

Where appropriate, indicate whether there is any related action or proceeding now in any court of this or any other

jurisdiction, and if so, the status of the case:

Original Proceeding

Commenced by: O Order to Show Cause O Notice of Petition ¡ Writ of Habeas Corpus Date Filed:

Statute authorizing commencement of proceeding in the Appellate Division:

Proceeding Transferred Pursuant to CPLR 7804(g)

Court: Choose Court County: Choose County

Judge (name in full): Order of Transfer Date:

CPLR 5704 Review of Ex Parte Order:

Court: Choose Court County: Choose Countv
Judge (name in full): Dated:

Description of Appeal, Proceeding or Application and Statement of Issues

Description: If an appeal, briefly describe the paper appealed from. If the appeal is from an order, specify the relief

requested and whether the motion was granted or denied. If an original proceeding commenced in this court or transferred

pursuant to CPLR 7804(g), briefly describe the object of proceeding. If an application under CPLR 5704, briefly describe the

nature of the ex parte order to be reviewed.

Decision and Order of the Supreme Court, Orange County (Vazquez-Doles, J.), dated September 15,
2023 and entered September 18, 2023 that granted Respondents motion to dismiss based on statute of

limitations (3 days versus 10 days).
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Issues: Specify the issues proposed to be raised on the appeal, proceeding, or application for CPLR 5704 review, the grounds

for reversal, or modification to be advanced and the specific relief sought on appeal.

The Court, inter alia, erred in applying a 3 day statute of limitations under Election Law Article 15 instead

of the 10 day statute of limitations under Election Law Article 16.

Instructions: Fill in the name of each party to the action or proceeding, one name per line. If this form is to be filed for an

appeal, indicate the status of the party in the court of original instance and his, her, or its status in this court, if any. If this

form is to be filed for a proceeding commenced in this court, fill in only the party's name and his, her, or its status in this

court.

No. Party Name Original Status Appellate Division Status

1 DAVID C. MCFADDEN Petitioner Appellant

2 THE ORANGE COUNTY BOARD OF ELECTIONS Respondent Respondent

3 THE NEW YORK STATE BOARD OF ELECTIONS Respondent Respondent

4 THE VILLAGE OF TUXEDO PARK Respondent Respondent

5 MARK D. CITR1N as Candidate for Mayor Respondent Respondent

6 JOSHUA S. SCHERER as Candidate for Village Trustee Respondent Respondent

7 PAUL A. BROOK as candidate for Village Trustee Respondent Respondent

8 ELIZBAETH DOHERTY, Village Clerk Respondent Respondent

9 craudio Guazzoni de zanett As Intervenor Respondent Respondent

10

11

12

13

14

15

16

17

18

19

20
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Instructions: Fill in the names of the attorneys or firms for the respective parties, If this form is to be filed with the

notice of petition or order to show cause by which a special proceeding is to be commenced in the Appellate Division,

only the name of the attorney for the petitioner need be provided. In the event that a litigant represents herself or

himself, the box marked "Pro Se" must be checked and the appropriate information for that litigant must be supplied

in the spaces provided.

Attorney/Firm Name: Stanley K. ScNein, Esq.

Address: 481 King Avenue

City: Bronx State: NY Zip: 10464 Telephone No:917-359-3186

E-mail Address: skscNein@grnallcom

Attorney Type: Retained O Assigned O Government O Pro Se O Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):1

Attorney/Firm Name: Orange County Attomey's Office

Address:2ss-275 Main Street

City: Goshen State: NY Zlp:10924 Telephone No: 845-2914150

E-mail Address: copierce@orangecountygov.com

Attorney Type: O Retained O Assigned O Government O Pro Se O Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):2

Attorney/Firm Name: NYS BOARD OF ELECTIONS

Address: 40 N Pearl St Ste 5

City: Albany State: NY Zip:12207 | Telephone No: 518-474-6220

E-mail Address: kevin.rnurphy@elections.ny.gov

Attorney Type: O Retained O Assigned O Government O Pro Se O Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):3

Attorney/Firm Name: SANTIAGO BURGER LLP

AddreSS:2280 East Avenue

City: Rochester State: NY Zip:14610 Telephone No:585-563-2400

E-mail Address:mike@litigason-group.com

Attorney Type: O Retained O Assigned O Govern ment O Pro Se O Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):4 & a

Attorney/Firm Name: Brown & weinraub

Address: 76 N. Pearl SL, Suite 3

City: Albany State: NY Zip: 12207 Telephone No:518-427-7350

E-mail Address:jcurran@brownweinraub.com

Attorney Type: O Retained O Assigned O Governrnent O Pro Se O Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above)5

Attorney/Firm Name: THE GilBERT FIRM, P.0

Address: 325 E 57th St

City:New York State: NY Zip: 10022 Telephone No:212-286-8503

E-mail Address: egilbertegilbert-firm.corn

Attorney Type: O Retained O Assigned O Government O Pro Se O Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above)S & 7
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Instructions: Fill in the names of the attorneys or firms for the respective parties. (f this form is to be filed with the

notice of petition or order toshow cause by which a special proceeding is to be commenced in the Appellate Division,

only the name of the attorney for the petitioner need be provided. In the event that a litigant represents herself or

himself, the box marked "Pro Se" must be checked and the appropriate information for that litigant must be supplied

in the spaces provided.

Attorney/Firm Name: John A. Sarcone

Address: 19 Fox Run Rd

City: Croton On Hudson State: NY Zip: 10520 Telephone No: (914) 260-7582

E-mail Address:Jsarcone@sarconelaw.com

Attorney Type: O Retained O Assigned ¡ Government O Pro Se O Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):9

Attorney/Firm Name:

Address:

City: State: Zip: Telephone No:

E-mail Address:

Attorney Type: O Retained O Assigned ¡ Government O Pro Se O Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):

Attorney/Firm Name:

Address:

City: | State: Zip: Telephone No:

E-mail Address:

Attorney Type: O Retained O Assigned ¡ Government O Pro Se O Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):

Attorney/Firm Name:

Address:

City: State: Zip: Telephone No:

E-mail Address:

Attorney Type: ¡ Retained O Assigned ¡ Government O Pro Se O Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):

Attorney/Firm Name:

Address:

City: State: Zip: Telephone No:

E-mail Address:

Attorney Type: O Retained O Assigned ¡ Government O Pro Se O Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):

Attorney/Firm Name:

Address:

City: State: Zip: Telephone No:

E-mail Address:

Attorney Type: O Retained O Assigned ¡ Government O Pro Se O Pro Hac Vice

Party or Parties Represented (set forth party number(s) from table above):
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