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Good evening Supervisor Dolan, members of the Town Board and other representatives of the Town of Tuxedo and of the Related Companies and their respective advisors.  Thank you for this opportunity to address you this evening.  My name is Larry Darby and I have had a home in the Town of Tuxedo for twenty-five years.

My comments this evening are not intended to address the vitally important economic and fiscal issues and environmental issues facing the Town in determining how to proceed with this application, including:

·  how will the Tuxedo Reserve project achieve “fiscal balance” at each stage and how will risks to the Town and its residents from a failure to achieve fiscal balance be adequately mitigated, particularly in view of current estimates of the costs to provide water and sewer and public school instruction;

· What new environmental risks are posed by changes in the development plan including possible risks to the water supplies for both the Town and the Village of Tuxedo Park from run-off resulting from higher density and development in the Mountain Lake area and how 

This evening, however, I would like to raise some questions about recent revisions to Article 1 of the so-called “Smart Code” dealing with the legal authority of the Smart Code, the Intent in its adoption and its provisions regarding waiver.  These questions raise issues that may sound  somewhat “technical” or “legalistic” but they may  potentially affect significantly  the way the Smart Code works and will be administered.    I would also like to make a few points relating to the provisions of the Special Permit Resolution governing the transfer of the Fox Hill Tract to the Village of Tuxedo Park.  I should say that I am by profession a corporate finance lawyer and not a land use lawyer and I make these remarks solely as a resident of the Town.

Smart Code Legal Issues

In looking at the proposed special permit amendment application, I was struck by the very substantial changes from the August 2008 draft of the Smart Code being proposed to the foundation section titled Article 1 “Authority.”  These changes are being proposed at a late stage in the permitting process and that by itself suggests to me that they be given special attention so that their import is clearly understood.  I would urge the Board to instruct the Town Attorney to provide the Board and the public with a written explanation of the changes  and the reasons why they are being proposed.  Let me comment on some of the changes  that, in my judgment, especially need explication and elaboration.   I take them up in the order in which they appear in Article 1 of the proposed Smart Code and not necessarily in order of importance.  
Section on Authority

Under Section 1 “Authority”, in the new draft the Smart Code is no longer expressly designated as being adopted pursuant to the PID Regulations, only the Special Permit?  Why is that? Is there a concern that the Smart Code reflects such a substantial departure from the applicable PID Regulations that it is no longer appropriate to refer to them?  Specifically, what is the legal effect of the proposed change?

Section 1 has also been revised to delete the statement that the site development and performance standards are part of the Smart Code.  Why was that change made and what is the legal effect?  Similarly, the architectural and landscape guidelines are no longer stated to be part of the Smart Code.  Why was that change made and what is the legal effect?   If the original idea of the Smart Code was to provide integrated provisions governing a development, why have these  provisions been separated from the Smart Code and are they somehow “floating in air” as part of the Special Permit?

Section on Interpretation

In the Section on Interpretation, the prior draft included a specific statement of the hierarchy of interpretation.  Now, among other changes:

· The previous statement that the Smart Code shall not authorize any use not permitted under the Zoning Law has been dropped.  Why was that change made and what is the legal effect?

· The statement that the procedures in the Zoning Law remain applicable to Tuxedo Reserve has been dropped.  Why was that change made and what is the legal effect?

· The statement that all procedural requirements of the Subdivision Law remain applicable to Tuxedo Reserve has been dropped.  Why was that change made and what is the legal effect?

· The Statement that in the event of a conflict between the Smart Code and the Special Permit the Special Permit shall govern has been dropped.  Why was that change made and what is the legal effect?  Parenthetically, it does not seem to me that it is truly a satisfactory answer to say that the Smart Code is part of the Special Permit so that by definition there can be no conflict.  

· The statement that the dimensions of Article 4 Standards and Tables are legally binding has been dropped.  Why  was that change made and what is the legal effect?

Section on Intent

The former Section 1.3 on “Intent”  set forth important “policies” of the Smart Code, such as the policy that Tuxedo Reserve shall be designed and built in accordance with the provisions and standards set forth in the Preliminary Plan and the Special Permit.  The entire section on Intent including the statement of this policy  been eliminated in its entirety.  Why was that change made?  

Section on Administration and Waivers

In new Section 1.3 relating to the issuance of Waivers, language has been added to permit the issuance of a waiver when ”engineering or design considerations” make such a waiver “necessary or desirable” provided it is consistent with the Preliminary Plan and the Special Permit.  This is a potentially very broad provision and might be thought to give the Planning Board virtually unlimited authority to issue waivers as almost any engineering or design change might be thought “desirable” .   An explanation should be provided why this is not so (if it is not) and some examples of permissible and impermissible waivers should  be given.  

Also, to aid general understanding, could the Town Attorney please provide a written explanation comparing  when and to what extent, if any,  existing legal New York State law and Town zoning law provisions governing when and under what circumstances  a “use variance” or “area variance” can be granted would remain applicable to the issuance of a waiver of a Smart Code requirement.

Fox Hill Tract Transfer

Article X.C of the proposed Special  Permit Resolution deals with the grant of a conservation easement in connection with the transfer of the Fox Hill Tract.  I would urge that the resolution specifically provide that the grantee shall be an open space protection entity acceptable to both the Village of Tuxedo Park and  the Town and that the terms and conditions of the conservation easement be in form and substance approved by the Village as well as the Town.   This should help ensure appropriate communication between the two entities about the observation easement.  Also, I believe that the Village no longer intends to use the ravine mentioned as a chipping facility and this reference probably can be eliminated.  In addition, the prohibition on “any development” of  the tract may be too broad and should be restated to provide that no development should be permitted which would be inconsistent with the intention that the transferred parcel remains “open space.” 

Finally, In Article XI.B, relating to the so-called Fox Hill Annexation Parcel, I would urge that language be inserted making clear that the subdivision for 3 lots of single family houses in the Annexation Parcel must be acceptable to  the Planning Board or other applicable authority of the Village of Tuxedo Park whose approval would be required for a subdivision within the Village before the subdivision is finalized by the Town so that there be no conflict with Village subdivision regulation that would impede the annexation.    Thank you.
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